





legislature chose to adopt a system of “green” and “red” counties through House Bill 701
(codified in pertinent part at §§ 16-12-301, et seq., MCA). Section 16-12-301, MCA, establishes
that the cultivation and sale of adult-use marijuana is legal in counties where a majority of voters
cast their ballots in favor of I-190 (“green counties”). In counties where I-190 did not receive a
majority of the votes, the law prohibits the cultivation and sale of adult-use cannabis unless the
local electorate approves it through another, subsequent election (“red counties”).

The legislature established a comprehensive, statewide scheme for marijuana regulation
and assigned principal regulatory control to the Montana Department of Revenue through the
newly created Cannabis Control Division. See, e.g., § 16-12-103, MCA (“The department [of
revenue] shall license and regulate the cultivation, manufacture, transport, and sale of marijuana
as allowed by this chapter and shall administer and enforce this chapter.”). The Department
enjoys broad authority to regulate, license, and monitor the cultivation and sale of adult-use
cannabis, as well as primary enforcement authority. See §§ 16-12-101, e seq., MCA. State law
establishes whether adult-use cannabis dispensaries are legal within a certain county, and it
empowers local jurisdictions to enact additional “public health, safety, or welfare” regulations in
areas where dispensaries are legal. Section 16-12-301(2)(a). MCA. For example, state law
specifically authorizes local governments to conduct “inspections of licensed premises.” Id.

Pertinent here, the statute provides pnly one mechanism to prohibit the cultivation and
sale of adult-use cannabis in green counties altogether: by holding an election under § 16-12-
301(7)a), MCA. Otherwise, “[m]arijuana businesses located in counties in which the majority
of voters voted to approve Initiative Measure No. 190 in the November 3, 2020, general election

are not subject to the local government approval process” (a referendum election). Section 16-









MCA. In the context of constitutional challenge, an applicant need only establish a prima facie
case of a violation of her rights; indeed, “the trial court should restrict itself to determining
whether the applicant has made a sufficient case to warrant preserving a right in status quo until
a trial on the merits can be had.” Weems, 9 18 (internal quote omitted).

Second, an injunction is warranted when “the commission or continuance of some act
during the litigation would produce a great or irreparable injury to the applicant.” § 27-19-
201(2), MCA. “For the purposes of a preliminary injunction, the loss of a constitutional right
constitutes an irreparable injury.” Driscoll v. Stapleton, 2020 MT 247, § 15, 401 Mont. 405, 473
P.3d 386; see also Weems, 9§ 25.

III. ARGUMENT

A. Section 16-12-301, MCA, preempts the City’s ban on adult-use dispensaries

The Yatskos are entitled to preliminary injunctive relief under § 27-19-201(1), MCA,
because they have made out a prima facie case that state law preempts the City’s ban on adult-
use cannabis dispensaries.

The City of Great Falls is a political subdivision of the State of Montana. Section 7-1-
4121(15), MCA. Though the City has self-governing powers, the Montana Constitution limits
the exercise of those powers to the extent they conflict with state statute. Mont. Const., Art. VI,
Sec. 6. Where there is a conflict between state statute and the policy of a self-governing local
government, state statute prevails and the contrary local policy yields. Id. See also City of
Missoula v. Fox, 2019 MT 250, 9 24, 397 Mont. 388, 450 P.3d 898 (invalidating city ordinance
that conflicted with state law). Montana’s local government statutes, codified in Title 7, reflect
the same principle. “Consistency with state regulation” is “required,” even for local jurisdictions

with self-government powers: “A local government with self-government powers is prohibited



the exercise of any power in a manner inconsistent with state law or administrative regulation in
any area affirmatively subjected by law to state regulation or control.” Section 7-1-113(1),
MCA.

Courts routinely enforce the Constitution’s requirement that state statute preempts
conflicting local regulation. In City of Helena v. Svee, for example, the Montana Supreme Court
held that state building codes preempted and invalidated a City of Helena zoning ordinance that
created conflicting requirements for certain buildings. 2014 MT 311, 377 Mont. 158, 339 P.3d
32 (upholding summary judgment in favor of plaintiff and remanding for an award of attorney
fees). The Court held that the City’s ordinance was preempted and invalid even though another
state statute granted the City authority to regulate some matters in the affected policy area. Svee,
9 12. Because the City’s zoning ordinance trammeled on areas “affirmatively subjected by law
to state regulation or control”—building codes—it was preempted by contrary state law. Id.,

9 16 (quoting § 7-1-113(1), MCA).

The same principles control the outcome in this case. State law—§ 16-12-301(1),
MCA—“affirmatively subject[s] by law to state regulation or control” whether adult-use
cannabis dispensaries may operate in a county. The City of Great Falls is in a green county.
Under § 16-12-301(1)(e), MCA, the Yatskos are not required to undergo another election before
they may operate their lawful, state-licensed business—they are, under the plain text of the
statute, “not subject to the local government approval process” that would apply in a red county.
Id State law gives the City of Great Falls only one means to prohibit adult-use cannabis
dispensaries from doing business in the City: ask its voters in a referendum election under
subsection (7). Unless and until the voters in Great Falls speak, the City is in a “green”

Jurisdiction under state law and may not ban adult-use dispensaries.






The Yatskos have a fundamental constitutional right to be free from the operation of local
policies that violate the Montana Constitution and state statute. The most fundamental right
guaranteed by the Montana Constitution is the right of citizens to live and work under
government whose powers conform to the structures set forth in the constitution itself.

“[TThe constitution is ‘the fundamental and paramount law’ and the fundamental ‘theory of every
[constitutional] government” is ‘that an act of [a] legislature, repugnant to the constitution, is
void.”” McLaughlin v. Montana State Legislature, 2021 MT 178, § 63, 405 Mont. 1, 493 P.3d
980, (McKinnon, J. specially concurring) (quoting Marbury v. Madison, 5 U.S. (1 Cranch) 137,
177, (1803)). Likewise, legislative and other acts by local governments that are preempted by
state law invade the rights established by the Montana Constitution and are void. Montana-
Dakota Utilities Co. v. City of Billings, 2003 MT 332, § 15, 318 Mont. 407, 80 P.3d 1247
(invalidating local ordinance under Montana Constitution and statute).

Article XI of the Montana Constitution creates a constitutionally protected interest in the
supremacy of state law over conflicting local policies. Article XI empowers local governments
to exercise the powers of self-government through Section 5. In the same breath, Article XI,
Section 6 limits those powers by subjecting them to the requirements of the Constitution and
state statute, mandating consistency, and requiring that local polices yield wherever there is a
conflict. This constitutional structure does not exist to serve the interests of government; it
guarantees a particular government structure for the benefit of the people, who under the
Montana Constitution are the source of all government power. Mont. Const., Art. II, Secs. 1-2.

While Article XI creates the constitutional interest in the supremacy of state law over
inconsistent local policy, Article [I—the Declaration of Fundamental Rights—secures it. Article

II, Sections 1 and 2 guarantee citizens like the Yatkos the right to live and work under the form






IV. CONCLUSION

The Yatskos have made out a prima facie case that they independently satisfy two bases
for preliminary relief under § 27-19-201(1) and -(2). The Court should set a show cause hearing
and, following the hearing, grant the application and enter a preliminary injunction.

Respectfully submitted this 27™ day of June, 2022.
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